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 1.  TIME:  9:00   CASE#: MS18-0201 
CASE NAME: WALSH VS RAJ 
HEARING ON DEMURRER TO UD COMPLAINT of WALSH FILED BY SAVITA RAJ 
* TENTATIVE RULING: * 
 
Appear. 

  

  
 2.  TIME:  9:00   CASE#: MSC14-02208 
CASE NAME: WILLIAMS V RODRIGUEZ 
HEARING ON MOTION TO/FOR ORDER SETTING ASIDE DISMISSAL FILED BY 
VANCE WILLIAMS 
* TENTATIVE RULING: * 
 
 Granted. New CMC set for August 31, 2018 in Department 33. Complaint must be served with 
POS on file by that date or an Order for Service by Publication must be on file by that time. If 
not, the matter will be dismissed with prejudice on that date.  
 

  

 3.  TIME:  9:00   CASE#: MSC15-01803 
CASE NAME: SANCHEZ V WINCO 
HEARING ON MOTION TO/FOR SETTING ASIDE DISMISSAL OF ACTION & 
RESTORING MATT FILED BY CHERYL DE SOUZA SANCHEZ 
* TENTATIVE RULING: * 
 
This action was filed on October 2, 2015. On January 31, 2018, defendant filed a motion to 
dismiss this action under CCP section 583.420. The motion was set for hearing on March 22, 
2018. The basis of the motion was that defendant had not been served, and more than two 
years had elapsed since the filing of the action. Plaintiff did not oppose the motion, and so it was 
granted. The Court signed an order dismissing this action on April 25, 2018. 
 
Plaintiff now moves to set aside the April 25, 2018 dismissal order, citing CCP section 473(b). 
Plaintiff’s counsel says that he did not oppose the 583.420 motion because he “assumed it 
would be denied.” It appears his assumption was based at least in part on the fact that on March 
6, 2018 (after the 583.420 motion was filed, but before it was heard), plaintiff filed a proof of 
service indicating that defendant had been served by certified mail in early January 2018. (The 
Court notes here that the service predates the filing of the 583.420 motion.) 
 
Defendant opposes setting aside the April 25, 2018 order, on the ground that plaintiff’s counsel’s 
declaration does not indicate inadvertence or neglect. Rather, according to defendant, it 
indicates a conscious decision not to oppose the 583.420 motion. 
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The fact that a proof of service was filed on March 6, 2018 and neither side saw fit to bring it to 
the Court’s attention in connection with the 583.420 motion is troubling, to say the least. 
 
Failing to oppose the 583.420 motion was imprudent. However, it does not rise to the level of 
inexcusable neglect or a conscious and deliberate act. The Court grants the motion under CCP 
section 473(b). 
 
As a separate and independent basis for granting the motion, the Court notes that it has 
equitable power, apart from statute, to correct its records and vacate a judgment that is void on 
its face. Olivera v. Grace (1942) 19 Cal.2d 570, 574. While this case has not yet proceeded to 
judgment, that would be the next step if the April 25 Order were allowed to stand. 
 
As a further separate and independent basis for setting aside the April 25, 2018 order, the Court 
has inherent authority to reconsider its prior orders pursuant to CCP section 1008. The Court is 
now aware that a proof of service is on file, and on that basis, the April 25, 2018 order is set 
aside. 
 
The motion is granted. Defendant shall answer or otherwise plead to the complaint on or before 
July 20, 2018. 
 
  

  

 4.  TIME:  9:00   CASE#: MSC17-00128 
CASE NAME: MENDIVIL VS. PURLYAH 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMENDED COMPLAINT 
FILED BY RUDY MENDIVIL 
* TENTATIVE RULING: * 
 
Present Motion 
 
Before the Court is a motion for leave to file a first amended complaint (the “Motion”) filed by 
plaintiff Rudy Mendivil (“Plaintiff”). The Motion is opposed by defendant Purlyah, Inc., a 
corporation doing business as Diablo Valley Bowl, and its owner, defendant Purtis Marks 
(collectively “Defendants”). For the reasons stated below the Motion is granted.  
 
By way of the Motion, Plaintiff seeks leave to file a first amended complaint (“FAC”) that 
contains all four of the causes of action in the original complaint, and adds a fifth cause of action 
for Failure to Hire under Government Code section 12940(a). Plaintiff’s original complaint 
alleges that Defendants fired Plaintiff due to Plaintiff’s sexual orientation as a homosexual man. 
The proposed FAC keeps this allegation, and adds a new factual allegation, plead in the 
alternative, that Defendants failed to hire Plaintiff due to his sexual orientation, giving rise to the 
new cause of action—failure to hire—included in the proposed FAC. 
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Legal Standard 
 
Code of Civil Procedure (“CCP”) section 576 permits “Any judge, at any time before or after 
commencement of trial, in the furtherance of justice, and upon such terms as may be proper, 
may allow the amendment of any pleading or pretrial conference order.”  
CCP section 473, subdivision (a)(1), provides:  
The court may, in furtherance of justice, and on any terms as may be proper, allow a party to 
amend any pleading or proceeding by adding or striking out the name of any party, or by 
correcting a mistake in the name of a party, or a mistake in any other respect; and may, upon 
like terms, enlarge the time for answer or demurrer. The court may likewise, in its discretion, 
after notice to the adverse party, allow, upon any terms as may be just, an amendment to any 
pleading or proceeding in other particulars; and may upon like terms allow an answer to be 
made after the time limited by this code.  
 
These discretionary rules should be liberally construed in favor of amendments to permit the 
resolution of all disputed matters between two parties in a single proceeding, up to and including 
trial. (Lincoln Prop. Co., N.C., Inc. v. Travelers Indem. Co. (2006) 137 Cal.App.4th 905, 916.) 
Abuse of discretion occurs in denial of leave to amend “where the opposing party was not 
misled or prejudiced by the amendment.” (Kittredge Sports Co. v. Super. Ct. (1989) 213 
Cal.App.3d 1045, 1048.) Delay alone is insufficient to warrant denial of a motion for leave to 
amend. (Id.)  
 

i. Prejudice 
 

Defendants contend that granting Plaintiff leave to file the purposed FAC will cause Defendants 
prejudice by forcing Defendants to sustain additional attorneys’ “fees and costs,” by causing 
“delay this litigation,” and forcing Defendants to refile a pending motion for summary judgment. 
(Opposition at p. 5:6-7; p. 6:3-6.) As further explored below, the Court finds these to be 
insufficient grounds for prejudice warranting denial of the Motion. As such, the Motion is 
granted.   
 
The pending motion for summary judgment is on the Court’s calendar for June 28, 2018. Upon 
granting of the Motion, and Plaintiff’s subsequent filing of the proposed FAC, the pending 
summary judgment motion will become moot. (See State Compensation Ins. Fund v. Superior 
Court (2010) 184 Cal.App.4th 1124, 1130.) Should Defendants elect to refile a revised motion 
for summary judgment to include the new cause of action, the preparation required for that 
motion would not be substantial since the new factual allegation—that Plaintiff was not hired by 
Defendants as their employee—has been stated by Defendants to be Defendants’ position since 
early in this litigation. (Opposition at pp. 3-5:12-3.) And the record reflects that Defendants have 
already conducted ample discovery regarding this fact. 
 

ii. Facts Plead in the Alternative  
 

Defendants contend that Plaintiff’s motion is a sham and that Plaintiff brings the instant motion 
only to frustrate summary judgment. Defendants argue that the Motion should be denied 
because Plaintiff’s proposed amendments are inconsistent with the original complaint. 
Defendants assert that the new factual allegation—that Defendants failed to hire Plaintiff—is 
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impermissibly inconsistent with Plaintiff’s other factual allegation—that Defendants fired Plaintiff. 
Parties, however, are permitted to plead facts in the alternative and make inconsistent 
allegations. (Mendoza v. Rast Produce Co., Inc. (2006) 140 Cal.App.4th 1395, 1402.) The new 
facts alleged are not inherently contradictory and antagonistic. (Steiner v. Rowley (1950) 35 
Cal.2d 713, 718-719.) As such, the Court finds the new cause of action meritorious, and thus, 
the Motion is granted. 
 
Conclusion 
 
Because Plaintiff’s FAC adds an apparently meritorious claim and Defendants would not be 
substantially prejudiced, the Motion is granted pursuant to CCP sections 576 and 473, 
subdivision (a)(1). The proposed FAC contained in the Motion’s moving papers shall be filed 
and served on or before June 20, 2018.  
 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00754 
CASE NAME: PAPE VS FEDERAL SOLUTIONS 
HEARING ON ORDER OF EXAMINATION AS TO FEDERAL SOLUTIONS GROUP, 
INC., 
 
 Appear. 

  

 6.  TIME:  9:00   CASE#: MSC17-00754 
CASE NAME: PAPE VS FEDERAL SOLUTIONS 
HEARING ON ORDER OF EXAMINATION AS TO SELINA SINGH 
* TENTATIVE RULING: * 
 
 Appear. 
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 7.  TIME:  9:00   CASE#: MSC17-01274 
CASE NAME: POTASHNICK VS. J&M KARSANT 
HEARING ON MOTION TO/FOR STAY DISSOLUTION, APPT APPRAISERS, FAIR 
MARKET VAL FILED BY J. & M. KARSANT FAMILY LIMITED PARTNERSHIP 
* TENTATIVE RULING: * 
 

The court rules on the motion of defendants George Karsant, J & M Karsant Family 
Limited Partnership, Karsant LLC, and OAC Group, LLC for Stay of Dissolution and 
Appointment of Appraisers and Determination of Fair Market Value of Membership Interests as 
follows. 

 
The current trial date of July 16, 2018 is vacated.  The motion is granted to the extent set 

forth below. 
 
Regarding the scope of any stay, plaintiff has stated she only wants to complete the 

discovery already served that is the subject of the discovery motions also on calendar for 
today’s hearing, June 14, 2018, and any discovery that has already been noticed.  (See Opp. at 
3:9-10.)  The court grants the first request, but denies the second.  This matter is stayed except 
for the completion of any discovery ordered as a result of the hearing on any of plaintiff’s 
pending discovery motions.  In all other respects, this matter is stayed pending the court’s 
confirming the award of the appraisers or a majority of them, or otherwise fixing the fair market 
value of plaintiff’s membership interest pursuant to Corporations Code section 17707.03.  (See 
Corp. C. § 17707.03 (c)(2)(3).)   

 
The moving party shall prepare an Order consistent with Corporations Code section 

17707.03, particularly as to the matters set forth in section 17707.03 (c)(3), and submit it to 
opposing counsel for approval as to form pursuant to CRC 3.1312.   

  
Section 17707.03 (c)(2) provides that the purchasing parties shall “give bond with 

sufficient security to pay the estimated reasonable expenses, including attorney’s fees, of the 
moving parties if expenses are recoverable under paragraph (3) . . .”  Expenses are recoverable 
under paragraph (3) if “the purchasing parties do not make payment for the membership 
interests within the time specified [by statute to complete the purchase] . . .”  The statute is not 
clear which attorney’s fees are to be included, but apparently it is attorney’s fees tied to litigation 
in connection with appraisals that did not result in a buyout, not the attorney’s fees for trial of the 
winding up and dissolution proceeding or other claims.   The court sets the bond at $20,000. 

 
The appraisal shall be completed on or before September 14, 2018.  

 
Plaintiff’s Opposition requests a myriad of other relief.  One request the court will rule on 

now is plaintiff’s request that the appraiser not include any “lack of control” discount.  The court 
grants this request.  Goles v. Sawhney (2016) 5 Cal.App.5th 1014, 1019, discusses whether a 
“lack of control” discount is appropriate under a similar statute, Corporations Code section 2000, 
concerning purchase of a shareholder’s shares of a corporation at “fair value” to avoid 
dissolution.  Goles holds that a “lack of control” discount is inappropriate in that situation.  The 
rule  “justifying the devaluation of minority shares in closely held corporations for their lack of 
control has little validity when the shares are to be purchased by someone who is already in 
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control of the corporation. In such a situation, it can hardly be said that the shares are worth less 
to the purchaser because they are noncontrolling.”  (Ibid., internal quotations omitted.)  The 
same reasoning applies here. 
 

The court denies plaintiff’s other requests without prejudice.  The court will leave it to the 
appraisers to make the initial determination of what information is relevant to their appraisal.  
They are free to seek instructions from the court. 

 
If neither party contests this ruling, the parties shall nevertheless appear (but may do so 

by court call), to discuss whether it is appropriate to set a new trial date now on the winding up 
and dissolution or any other part of the case and, if so, to set that date. 
 
 Ruling on Plaintiff’s Objections to Karsant Decl. 
 
 (In the future, objections should be sequentially numbered.  See CRC 3.1354 (b).) 
 

1 – Overruled. 
 2 – Overruled. 
 3 – Sustained. 
 
 Ruling on Plaintiff’s Objections to Bowie Decl. 
 
 1 – Overruled. 
 2 – Sustained. 
 3 – Sustained. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-01274 
CASE NAME: POTASHNICK VS. J&M KARSANT 
HEARING ON MOTION TO/FOR COMPEL DEFTS' FURTHER RESPS TO WRTN 
DISCVY FILED BY MARIANNE POTASHNICK 
* TENTATIVE RULING: * 
 
Appear. Counsel shall meet and confer regarding an agreed upon Discovery Referee, as one 
will be appointed at the hearing.   
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 9.  TIME:  9:00   CASE#: MSC17-01274 
CASE NAME: POTASHNICK VS. J&M KARSANT 
HEARING ON MOTION TO/FOR COMPEL DEFTS' FURTHER RESPS TO WRTN 
DISCVY FILED BY MARIANNE POTASHNICK 
* TENTATIVE RULING: * 
 
Appear. Counsel shall meet and confer regarding an agreed upon Discovery Referee, as one 
will be appointed at the hearing.   

  

10.  TIME:  9:00   CASE#: MSC17-01909 
CASE NAME: SAVE LAFAYETTE TREES VS EBRPD 
HEARING ON DEMURRER TO 1st Amended CIVIL PETITION of SAVE 
LAFAYETTE TREES FILED BY PACIFIC GAS AND ELECTRIC COMPANY 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this matter to Thursday June 28, 2018 at 9:00 a.m. 

  

11.  TIME:  9:00   CASE#: MSC17-01909 
CASE NAME: SAVE LAFAYETTE TREES VS EBRPD 
HEARING ON DEMURRER TO 1st Amended CIVIL PETITION of SAVE 
LAFAYETTE TREES FILED BY EAST BAY REGIONAL PARK DISTRICT 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this matter to Thursday June 28, 2018 at 9:00 a.m. 

  

12.  TIME:  9:00   CASE#: MSC17-01909 
CASE NAME: SAVE LAFAYETTE TREES VS EBRPD 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 The Court continues the hearing on this matter to Thursday June 28, 2018 at 9:00 a.m. 
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13.  TIME:  9:00   CASE#: MSC17-01988 
CASE NAME: AZEVEDO VS. KERACHI 
HEARING ON MOTION TO/FOR DISMISS DEFTS' MTN FOR PROTECTIVE ORDER 
EXCLUDING FILED BY ALEXANDER AZEVEDO 
* TENTATIVE RULING: * 
 
 Appear. 

  

14.  TIME:  9:00   CASE#: MSC17-01988 
CASE NAME: AZEVEDO VS. KERACHI 
HEARING ON MOTION FOR SUMMARY JUDGMENT ON AMENDED COMPLAINT 
SECOND CAUSE FILED BY ALEXANDER AZEVEDO 
* TENTATIVE RULING: * 
 
             Plaintiff Alexander Azevedo’s Motion to Order Summary Judgment on the Amended 
Complaint Second Cause of Action—Nonpayment of Overtime Hours on Final Paycheck is 
denied.  Plaintiff failed to demonstrate there is no triable issue as to any material fact and that 
he is entitled to judgment as a matter of law. (See CCP § 437c(c).)   
 
  Plaintiff moves for “summary judgment” of the Second Cause of Action for Non-Payment 
of Overtime Hours on Final Paycheck on the ground there are no genuine issues of material 
Plaintiff argues he has established the elements of his claim and there is no defense thereto.   
 
 Defendants oppose the motion on the ground Plaintiff cannot carry his burden of 
persuasion and the motion should be denied.  Defendants argue the evidence shows Plaintiff 
was paid all of the money he was entitled and, in fact, he was overpaid.   
   
 
Procedural Issues with Plaintiff’s Motion 
 
 Although summary judgment is no longer a disfavored remedy, judges usually require 
strict compliance with procedural and evidentiary rules. “Section 437c is a complicated statute. 
There is little flexibility in the procedural imperatives of the section...  As a result, section 437c is 
unforgiving; a failure to comply with any one of its myriad requirements is likely to be fatal to the 
offending party.” (Brantley v. Pisaro (1996) 42 CA4th 1591, 1607.)  “‘It is academic that the 
burden is on the party moving for summary judgment; because of the drastic nature of the 
remedy sought, he is held to strict compliance with the procedural requisites.’ [Citation.]” 
(Hawkins v. Wilton (2006) 144 Cal.App.4th 936, 949.)   
 
 Here, Plaintiff’s motion has several procedural missteps. First, Plaintiff’s Notice of Motion 
indicates he is seeking summary judgment in his favor with regard to the Second Cause of 
Action.  Plaintiff is actually seeking summary adjudication of the cause of action. A motion for 
summary judgment seeks a determination that the entire action is without merit, whereas a 
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motion for summary adjudication asks the court to adjudicate the merits of a particular cause of 
action, affirmative defense, issue of duty, or claim for damages. (See CCP § 437c(f).)    
 
 Secondly, Plaintiff failed to file a separate statement of material facts in compliance with 
CCP § 437c(b) and Cal. Rules of Court, Rule 3.1350. CCP § 437c(b)(1) provides in part, “the 
supporting papers shall include a separate statement setting forth plainly and concisely all 
material facts that the moving party contends are undisputed. Each of the material facts stated 
shall be followed by a reference to the supporting evidence. The failure to comply with this 
requirement of a separate statement may in the court’s discretion constitute a sufficient ground 
for denying the motion.” 
 
 Moreover, Cal. Rules of Court, Rule 3.1350 provided that the separate statement must 
be in the two-column format. “The statement must state in numerical sequence the undisputed 
material facts in the first column followed by the evidence that establishes those undisputed 
facts in that same column.”  
 
 Here, Plaintiff provided within the body of the Memo of Points and Authorities a section 
entitled “General Factual Allegations with Supporting Evidence.” To respond to the motion, 
Defendant fashioned a separate statement from the list of allegations outlined by Plaintiff.  
Usually, the failure to file a separate statement with the motion will result in denying the motion 
without prejudice, a continuance, or an order taking the motion off the calendar.    
 
 “The due process aspect of the separate statement requirement is self-evident -- to 
inform the opposing party of the evidence to be disputed to defeat the motion… Both the court 
and the opposing party are entitled to have all the facts upon which the moving party bases its 
motion plainly set forth in the separate statement." (United Community Church v. Garcin (1991) 
231 Cal.App.3d 327, 337.)  However the trial court is not required to deny a motion simply 
because the moving party has not filed a separate statement of undisputed material facts. In its 
discretion, it may consider evidence contained elsewhere in the motion. (Varshock v. 
Department of Forestry & Fire Protection (2011) 194 Cal.App.4th 635, 652.) 
 
 Next, Plaintiff failed to properly tab the exhibits in support of his motion in compliance 
with California Rules of Court, Rule 3.1110. “Each paper exhibit must be separated by a hard 
81/2 x 11 sheet with hard paper or plastic tabs extending below the bottom of the page, bearing 
the exhibit designation.” 
 
  On the other hand, Defendants’ Opposition has defects of its own.  The submitted 
declarations, although made under penalty of perjury, are not executed in compliance with CCP 
§ 2015.5. It cannot be determined if the declarations were executed in California and there is no 
language invoking the laws of California. (See Kulshrestha v. First Union Commercial Corp. 
(2004) 33 Cal.4th 601, 606.)  However, no objections to the declarations have been raised. 
 
  “Generally, the trial court has discretion to disregard procedural imperfections, and base 
its ruling on the evidence submitted and the parties' memoranda.” (Zimmerman, Rosenfeld, 
Gersh & Leeds LLP v. Larson (2005) 131 Cal.App.4th 1466, 1475.) However, the prevailing 
view, is that only in exceptional cases involving a single, simple issue with minimal evidentiary 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   06/14/18 

 
 

- 10 - 

support that a court will consider the merits of a motion unaccompanied by a separate 
statement. (See United Community Church v. Garcin (1991) 231 Cal. App. 3d 327, 335.)   
 
 In this case, Plaintiff seeks adjudication of a single issue--the non-payment of overtime 
wages.  Defendant has not objected to the procedural defects in the motion.  In its discretion, 
the court will overlook the procedural errors and consider the merits of the motion. 
   
 
MERITS OF THE MOTION 
  
Standard of Review 
 
   “The purpose of the law of summary judgment is to provide courts with a mechanism to 
cut through the parties' pleadings in order to determine whether, despite their allegations, trial is 
in fact necessary to resolve their dispute.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 
826, 843.) 
 
  “The motion for summary judgment shall be granted if all the papers submitted show 
that there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c). “[F]rom commencement to 
conclusion, the party moving for summary judgment bears the burden of persuasion that there is 
no triable issue of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar 
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) The court shall consider all of the evidence 
set forth in the papers, except the evidence to which objections have been made and sustained 
by the court, and all inferences reasonably deducible from the evidence. (Code Civ. Proc., § 
437c(c).)   
 
 In ruling on the motion for summary adjudication, the court applies a three-step analysis.  
First, the court identifies the issues framed by the pleadings. Secondly, the court determines 
whether the moving party has met his statutory burden of proof. That is, whether the Plaintiff 
produced admissible evidence of each element of the cause of action.  Finally, if the moving 
party has met his burden, the court determines whether the opposing party has met its burden 
of demonstrating the existence of a triable issue of one or more material facts as to that cause 
of action. (See Zavala v. Arce (1997) 58 Cal.App.4th 915, 925-926.)   
 
   The court strictly construes the evidence of the moving party and liberally construes 
that of the opposing party.  “[A]ny doubts as to the propriety of granting the motion should be 
resolved in favor of the party opposing the motion.”  (Zavala v. Arce (1997) 58 Cal.App.4th 915, 
925-926.)   
 
 
Issues Framed by the Pleadings 
 
 A summary judgment motion must demonstrate that “material facts” are undisputed. 
(Code Civ. Proc., § 437c, subd. (b)(1).) “The pleadings determine the issues to be addressed by 
a summary judgment motion.” (Oakland Raiders v. National Football League (2005) 131 
Cal.App.4th 621, 629.)     
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  Here, in the Second Cause of Action of the First Amended Complaint, Plaintiff alleges 
that he worked 3.5 hours of overtime that was not included in his final paycheck. (FAC, ¶23.)  
Plaintiff alleges the final earnings statement merely withdrew 2 hours of travel time from the 
original paystub and instead called it “overtime” on a new time-sheet.  (FAC, ¶32.)  Plaintiff 
alleges the monetary difference is $18.50.  (FAC, ¶25.)  
 
 In the Answer, Defendant denies the allegations of ¶¶ 25 and 32.  Defendant asserts in 
Affirmative Defense Nineteen that it acted in accordance with Labor Code §1194 and does not 
owe any outstanding or unpaid balance of overtime compensation to Plaintiff, as Plaintiff was 
properly compensated for all hours worked. 
 
 
Plaintiff’s Initial Burden of Production 
 
 “First, and generally, from commencement to conclusion, the party moving for summary 
judgment bears the burden of persuasion that there is no triable issue of material fact and that 
he is entitled to judgment as a matter of law. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 
826, 850.)  CCP § 437c(p)(1) provides:  “For purposes of motions for summary judgment and 
summary adjudication:  (1) A plaintiff or cross-complainant has met his or her burden of showing 
that there is no defense to a cause of action if that party has proved each element of the cause 
of action entitling the party to judgment on the cause of action.”   
  
 Plaintiff has an initial burden of production to make a prima facie showing of the 
nonexistence of any triable issue of material fact. (Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal.4th 826, 850.)  Plaintiff has the burden to produce admissible evidence on each element of 
a “cause of action” entitling him judgment. (CCP § 437c(p)(1).)  If he carries his burden of 
production, the burden shifts to the opposing party to make a prima facie showing of the 
existence of a genuine issue of material fact. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 
826, 845.)   Until Plaintiff meets his initial burden, Defendant has no evidentiary burden.  (See 
CCP § 437c(p)(1).)  
 
 In his moving papers, Plaintiff asserts he has established his claim for nonpayment of 
overtime.  Plaintiff produced the following evidence: 

1. He performed the work for defendants.  (Exhibits A—Plaintiff’s W-4 Form)  
2. Defendants knew that he worked 3.5 hours of overtime on April 14, 2017 at the 

Willow Pass Store in Concord. (Exhibit G—Revised Earnings Statement with Post-it 
notes attached.) 

3. The final paycheck did not include the 3.5 hours of overtime Plaintiff worked on April 
14. 2017. (Exhibit E—Original Earnings Statement.)   

4. Plaintiff was paid less than the overtime rate on his final paycheck for all of the 
overtime hours worked on April 14, 2017. (Exhibit E) 

5. Defendants knew about the accounting error and chose not to pay him for the 
services he performed. (Exhibits E, G and H—Copy of the final payroll check to 
Plaintiff  

6. Defendants owe $18.38. (Exhibit J—Plaintiff’s Notice of Claim and Conference to 
appear before the Labor Commissioner.)  
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 The court finds Plaintiff has not met his initial burden of production of making a prima 
facie showing that there are no triable issues of material fact. The crux of Plaintiff’s cause of 
action is Defendant’s failure to pay 3.5 hours of overtime.  Plaintiff’s own evidence—Exhibit G 
(Earnings Statement) —shows Defendant paid 3.5 hours of overtime to Plaintiff.  Plaintiff insists 
Defendant modified the accounting to display the overtime, but did not pay Plaintiff for the 
overtime. However, the overtime calculation indicates 3.5 hours at $15.75 were added into the 
check.  Plaintiff contends Defendant changed the records instead of fixing the problem.  Plaintiff 
alleged Defendant converted the original 28.25 hours including 2 hours of travel time into 3.5 
hours of overtime. (FAC, ¶31.) Plaintiff provides no evidence that he was entitled to receive 2 
hours of “travel time” as part of his regular pay.  It is a question of fact as to whether Defendant 
simply subtracted Plaintiff’s travel time. 
    
 
Defendants’ Burden to Raise a Triable Issue of Fact 
 
  If the moving party carries its initial burden, the burden shifts to the opposing party to 
make a prima facie showing that a triable issue of material fact exists. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.)  Even if Plaintiff convinces the court he has met his 
initial burden, Defendants have submitted evidence to raise a triable issue of fact as to whether 
Plaintiff was paid 3.5 hours of overtime. The evidence shows Plaintiff worked 16.25 hours at his 
regular duty station.  (Defendant’s Undisputed Material Fact (“UMF”), No. 25.)  Plaintiff worked 
an addition 10.5 hours of training at another location.  (UMF Nos. 26-27.) Of those hours 22.75 
should have been credited as “straight time” and 3.5 should have been paid as overtime. (UMF 
Nos. 29-31.)  
 
 Because Plaintiff was fired during a weekend, and regular bookkeeping and timekeeping 
records were unavailable when Defendants prepared Plaintiff’s final paycheck, Defendant 
simply added two hours of “straight time” to compensate him for the anticipated overtime. (UMF 
Nos. 25-30.)  Defendant Ali Karachi provided a declaration stating that 2 hours of “straight time” 
was added to his worked hours to compensate for Plaintiff’s overtime. (Karachi Decl., ¶¶ 6-7.)  
Upon Plaintiff’s request, Defendants provided Plaintiff with a corrected wage statement. Karachi 
also declares that there never was a conversation regarding payment of travel time for Plaintiff.  
(Karachi Decl., 13.)   
 There is a triable issue of fact as to whether Plaintiff’s was entitled to travel time as part 
of his regular pay.  There is a question of fact as to whether Plaintiff was entitled to 28.25 hours 
at regular pay or only 26.25 hours.  On a motion for summary judgment if “a single issue of fact 
is found, the trial court may not proceed but must allow such issue to be tried."  (Walter E. Heller 
Western, Inc. v. Tecrim Corp. (1987) 196 Cal.App.3d 149, 156.)     
 
 
Additional Reason to Deny Summary Adjudication Motion 
 
 The court is concerned that motion for summary judgment does not completely dispose 
of the cause of action.  Although the Second Cause of Action is entitled, “Non-payment of 
Overtime Hours on Final Paycheck,” Plaintiff alleges wrongful termination and entitlement to 
waiting time penalties under Labor Code § 203.  The motion failed to address these issues. “A 
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motion for summary adjudication shall be granted only if it completely disposes of a cause of 
action, an affirmative defense, a claim for damages, or an issue of duty.” (Code Civ. Proc., § 
437c, subd. (f)(1).) 
 
Defendant’s Request for Judicial Notice 
 
            Defendant’s unopposed request is granted.  Pursuant to Evid. Code § 452(d) requests 
the court to take judicial notice of the Amended Complaint (Exhibit. A. in Table of Evidence) as 
the operative complaint. 

  

15.  TIME:  9:00   CASE#: MSC17-02098 
CASE NAME: MORRIS VS JP MORGAN 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY LILLIAN 
MORRIS 
* TENTATIVE RULING: * 
 
 Appear. 

  

  

16.  TIME:  9:00   CASE#: MSC18-00084 
CASE NAME: BICKEL VS. KARLESKIND 
HEARING ON DEMURRER TO COMPLAINT of BICKEL FILED BY PATRICIA J 
KARLESKIND, THE KARLESKIND TRUST DATED MARCH 10, 2000, ANDREW 
* TENTATIVE RULING: * 
 
 Appear. 

  

17.  TIME:  9:00   CASE#: MSC18-00084 
CASE NAME: BICKEL VS. KARLESKIND 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   06/14/18 

 
 

- 14 - 

18.  TIME:  9:00   CASE#: MSC18-00653 
CASE NAME: COLEMAN VS. WELLS FARGO BANK 
HEARING ON PRELIMINARY INJUNCTION ( PER ORDER FILED 04-03-18) 
* TENTATIVE RULING: * 
 
The hearing on the preliminary injunction against foreclosure is continued so that it may be 
heard with the Demurrer to the Complaint filed by Wells Fargo Bank, N.A. The Temporary 
Restraining Order remains in effect. 

The purpose of this continuance is to allow the legal merits of Plaintiffs’ complaint to be decided 
by demurrer. The Court finds a demurrer to be a more appropriate procedural vehicle for 
deciding that purely legal question. If the Court were to deny an injunction based on its 
preliminary assessment of how it might rule on a demurrer, the Court would be transforming this 
OSC hearing into what would functionally be a dispositive motion. 

The Court finds that plaintiff has a low likelihood of prevailing on the merits, based on the legal 
arguments set forth in defendants’ opposition memorandum. However, the “irreparable harm” of 
losing one’s home to foreclosure countervails this consideration. Further, there is a risk of 
unnecessarily embroiling a third party purchaser in this litigation if foreclosure proceeds 
immediately. Finally, the prejudice of a one-month delay would appear to be minimal. 

The hearing on the preliminary injunction against foreclosure is continued to July 12, 2018 at 
9:00 a.m. 

 

  

19.  TIME:  9:00   CASE#: MSL18-00804 
CASE NAME: MACKENZIE BLUE RIDGE VS. ZHANG 
HEARING ON MOTION TO/FOR TRANSFER ACTION TO LOS ANGELES COUNTY 
FILED BY SHAO BIN ZHANG 
* TENTATIVE RULING: * 
 
Continued to June 28, 2018 at 9:00.  Court to hear Motion to Transfer before the Motion to 
Compel Arbitration on 6/28/18. 

  

20.  TIME:  9:00   CASE#: MSN17-1142 
CASE NAME: SAVE LAFAYETTE TREES VS CITY O 
HEARING ON MOTION TO/FOR TAX COSTS FILED BY SAVE LAFAYETTE 
TREES, MICHAEL DAWSON, DAVID KOSTERS 
* TENTATIVE RULING: * 
 
Granted. All of the costs claimed are for work performed in order to insure that the 
administrative record prepared by Petitioner was “complete, properly organized and adequately 
indexed.” Such costs are not recoverable to a prevailing public entity in CEQA litigation when 
the administrative record is prepared by the Petitioner as permitted by PRC §21167.6(b)(2). 
“(W)e have been cited no authority, nor are we aware of any, indicating labor costs to review a 
petitioner-prepared record of proceedings “for completeness” in connection with certification 
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pursuant to section 21167.6, subdivision (b)(1), are recoverable record preparation costs. This 
sort of review is a chore public agencies face in every case in which the petitioner elects to 
prepare the record under section 21167.6, subdivision (b)(2), and if an agency could always 
claim a sizeable amount for review “for completeness” or “certification,” that would defeat the 
Legislature's aim of providing for lower-cost record preparation alternatives.” Coalition for 
Adequate Review v. City and County of San Francisco (2014) 229 Cal. App. 4th 1043, 1059-60. 
The fact that Petitioners brought other causes of action in addition to the CEQA claims is not 
relevant to this determination since the only record prepared in connection with this matter was 
the CEQA record. To hold otherwise would also defeat the Legislature's aim of providing for 
lower-cost record preparation alternatives. 
 
 

ADDON   

21. TIME:  9:00   CASE#: MSC17-01988 
CASE NAME: AZEVEDO VS. KERACHI 
HEARING ON FURTHER CASE MANAGEMENT CONFERENCE 
 
Appear. 

 

https://advance.lexis.com/search/?pdmfid=1000516&crid=8f770cde-e5fc-4639-8475-7d92e3886d7a&pdsearchterms=229+cal.app.+4th+1059&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=4trc9kk&earg=pdpsf&prid=c349ab14-993d-424b-984b-dd9e0da79cd8
https://advance.lexis.com/search/?pdmfid=1000516&crid=8f770cde-e5fc-4639-8475-7d92e3886d7a&pdsearchterms=229+cal.app.+4th+1059&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=4trc9kk&earg=pdpsf&prid=c349ab14-993d-424b-984b-dd9e0da79cd8

